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Today’s Agenda

• AB 2183 Overview
• Expected Changes
• Card Check Unionization Process
• What Can Employers Do Now? 
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AB 2183 – Card Check Under ALRA

• Latest in a long effort to provide 
union organization by “card check” 
for farm workers under the ALRA.

• Different approaches or “spin” but 
the same essential goal at the end 
of the day – card check.

• Previous bills have been vetoed by 
Governors Schwarzenegger, 
Brown, and Newsom (last year’s 
version).
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Current Union Election Framework
• Elections were conducted by “secret 

ballot election.”

• Employees would vote in a designated 
polling area, in the privacy of a polling 
booth. 

• Employee’s choice is kept secret, and 
ballots are placed in a sealed box opened 
under the supervision of the ALRB. 
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What is Card Check? 
• “Card check” permits unions to solicit employees to sign a card 

authorizing the union to represent them in collective bargaining. 
• The union then presents these “cards” to the ALRB as evidence 

that the majority of the employer’s workforce has authorized the 
union to bargain for them. 

• The ALRB checks to ensure the cards represent more than half of 
the employer’s workforce (after obtaining an employee list from 
the employer), and then certifies the union. 
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AB 2183 – Card Check Under ALRA
*As the Bill Was Passed

• Step # 1 – Labor Peace Compact
• Annually must indicate whether agree to a “labor peace compact.”
• A “labor peace compact” means you agree to the following:

• Not speak for or against union representation;
• Allow labor organizations access to employees on company property;
• Not hold “captive audience meetings” where unions are discussed; 
• Not disparage a union in communications to employees or the public; 

and
• Not express a preference for one union over another. 



fisherphillips.com

AB 2183 – Card Check Under ALRA
• Step # 2 – Two Alternatives:

1) If You Agree to a Labor Peace Compact:
• Employees can have a “mail-in ballot election.”
• Ballot cards issued to employees by ALRB (30 day time period).
• If majority of mail-in ballots are for the union, immediately certified.

2) If You DO NOT Agree to a Labor Peace Compact:
• Employees can select a union by “card check.”
• Merely requires the union to submit authorization cards signed by more than 50 percent 

of the employees.
• Union immediately certified.

The Labor Peace Compact “mail-in ballot election” option was 
eliminated in a deal Governor Newsom made with the UFW. We expect 
it will be eliminated from the law in early 2023.
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Paths to Unionization

Labor Peace Election 
“Mail In” Option

Secret Ballot Election Card Check 
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Paths to Unionization—Option 1

Polling Place Election 
“Secret Ballot Election” 

(1) Union solicits employees—without notice to the 
Company or board oversight seeking “authorization 
cards” by the majority of the workforce;  

(2) Union files a petition with the Board with 
authorization cards signed by a majority of the 
currently employed employees; 

(3) Board directs a “Secret Ballot Election” to be held 
within seven days after filing the petition. 

(4) Employees vote confidentially at a polling place—
votes are counted by the board under supervision.
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Paths to Unionization—Option 2

Card Check 

(1) Union solicits employees—without notice to the 
Company or board oversight; 

(2) Union files a “Majority Support Petition” with the Board 
alleging the majority of employees in the bargaining unit 
want union representation; 

(3) Union serves the petition on the employer the same day 
the petition is filed with the board; 

(4) No vote occurs—employer does not get to know whose 
names are on authorization cards or the petition; 

(5) Board reviews proof of support submitted by union and 
within five days after getting the petition, either certifies 
or provides deficiency notice—which union gets 30 days 
to cure. 
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AB 2183 –What Happened? 

• Governor Newsom’s spokesperson 
previously stated the Governor “cannot 
support an untested mail-in election 
process.”

• Later clarified that negotiations were still 
underway.

• On Labor Day Weekend, President Biden 
issued a press release stating he “strongly” 
supported AB 2183
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Does a Union Have to Give Employers 
Notice? 

• AB 2183 requires no notice to the employer. 

• Because no notice is required, an employer may not have time to 
combat unionization using the standard election run-up methods 
(captive meetings, labor consultants). 

• Because there is no notice—prepare now.
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Who Can File a Majority Support 
Petition? 

• The “Card Check” route is only
available to labor organizations who 
have filed LM-2 forms for the prior 
two years and have a collective 
bargaining agreement covering 
agricultural employees as of January 
1, 2023. 
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Certification Review

• Five days after the board certifies a union through a 
majority support election, any person can file an 
objection. HOWEVER—timing deadlines continue to 
run during the objection process. 

• After an initial request to bargain, the union may 
seek an order sending the parties to mandatory 
mediation and conciliation 90 days after an initial 
request to bargain. 

• Parties select a mediator and mediate for a period of 
30 days. If unsuccessful, the mediator files a report 
with the board establishing the issues and a 
statement of the entire economic value of the 
collective bargaining agreement, and makes a 
determination of the issues;

• A party may ask the board to review the mediator’s 
determination. 
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AB 2183—Bond Posting Requirements

• If an employer opts to seek judicial review 
of the final order of the board, it must post 
a bond with the board for “the entire 
economic value of the contract” meaning 
the difference between the employee’s 
existing wages and economic benefit in the 
contract.
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Employer’s Conduct Under Scrutiny

• If an employer engages in “misconduct” 
and a union is campaigning, the board can 
certify the union. 

• The board can certify based on the 
misconduct regardless of whether or not 
the union had an opportunity to respond to 
or correct the misrepresentation. 
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Be Ready
• Who is authorized to accept service at the Company? (The Majority 

Support Petition will be personally served on the Company—does the 
front office know who to call/what to do?) 

• Train management (and critically frontline management including 
forepersons) on what they can and cannot say regarding 
unionization. 

• Develop a script for management on what a union means for your 
workforce. 

• Get out in front of the issue during onboarding—start to tell your 
Company’s narrative about why a union would hurt employees and 
what your Company already does to keep employees happy. 

• Roll out an open-door policy and engage with your workforce early. 
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Good News—Cedar Point Nursery v. 
Hassid

• Under prior ALRB Regulations, a labor organization could fill out a 
Notice of Intent to Take Access and the employer was required to 
permit them to be on site one hour before and after work and one hour 
during the lunch break to meet with employees. The union was 
permitted to talk to workers and provide them literature. 

• On June 23, 2021, the U.S. Supreme Court issued an opinion that the 
ALRB’s access regulation violated the Fifth Amendment to the U.S. 
Constitution and was therefore unlawful. (Cedar Point Nursery v. 
Hassid.)
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Post-Cedar Point Nursery v. Hassid
• Because of Cedar Point Nursery v. Hassid, 

employers may restrict labor organizations 
from coming into the workplace. 
Employers should: 

(1) Put up “no trespassing” signs, 
(2) Communicate to crew leaders to 

watch for trespassers and have a 
point person to call in the event of 
union activity on site. 
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What Can We Say? 
The Don’t List (Unfair Labor Practices (ULPs): 

• Observing, listening to, or interfering with employees when they meet 
with union organizers or when they discuss union matters with other 
employees; 

• Promising employee benefits (such as higher wages or better hours) if 
employees agree not to support a union; 

• Threatening workers who do not support the union with loss of work if 
the union wins an election; 

• Trying to influence employees’ decision to vote for the union by threats 
or other forms of coercion. 
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What Can We Say? 
The Do List: 

• Tell employees the Company is opposed to unionization. 
• Tell employees they don’t have to talk to union representatives and 

don’t have to sign anything the union provides them. 
• Tell employees about employee benefits the Company provides already 

and show how those benefits are better than what unionized 
companies offer.

• Tell employees to come to HR and encourage employees to use the 
Company’s open-door policy. 

• Tell employees that the union will charge them dues. 
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What About the Other Guy? Union ULPs
Unions are also prohibited from coercion. Unions are prohibited from: 

• Threatening employees with force and violence for refusing to support 
the union, for refusing to sign cards, or for making statements against 
the union; 

• Threatening employees with arrest, deportation, loss of work, 
seniority, or other benefits for opposing a union. 

Employers should provide this information to employees and provide 
employees information about where they can report such behavior. 
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Build Your Team Now.
• Getting the message out early—even during onboarding—is critical. 

How is your HR team communicating information regarding 
unionization to employees? 

• Do employees have a person in HR they can talk to and like? Do 
employees feel like they have a way to address grievances without 
involving a union? 

• Have counsel ready. Timelines are fast—your attorney needs to be on 
speed-dial already. 
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We encourage you to subscribe to Fisher Phillips’ 
alert system to gather the most up-to-date information. 

Visit www.fisherphillips.com and scroll to bottom, 
click on Subscribe

© 2022 Fisher Phillips LLP. All rights reserved.

https://www.fisherphillips.com/newsroom-signup
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Thank You!

Ben Ebbink
bebbink@fisherphillips.com

Rebecca Hause-Schultz
rhause-schultz@fisherphillips.com

Alden Parker
aparker@fisherphillips.com
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