
   
 

   
 

May 21, 2020 
 
Chair David Thomas and Members 
State of California 
Occupational Safety and Health Standards Board 
2520 Venture Oaks Way 
Suite 350 
Sacramento, CA 95833 
 
Christina Shupe, Executive Officer  
Occupational Safety & Health Standards Board 
2520 Venture Oaks Way, Suite 350 
Sacramento, California 95833 
oshsb@dir.ca.gov 

 

RE: Permanent Regulation re Wildfire Smoke Protections 
 
We, the undersigned organizations (Coalition) have significant concerns regarding the upcoming adoption 
of the Proposed Regulation Section 5141.1 (Proposed Regulation), that would replace the presently in-
force emergency regulation version of Section 5141.1 (Emergency Regulation), titled “Protection from 
Wildfire Smoke.” In line with our prior comment letters, we are appreciative of the consideration which the 
Division and the Standards Board have put into this matter, but remain concerned about the feasibility of 
the requirements of the Proposed Regulation, particularly in light of the extreme circumstances imposed by 
the COVID-19 crisis.  
 
Notably, this letter will not re-iterate concerns regarding the proposals for changes in the 3.0 discussion 
which the Division has highlighted prior to this point – such as the lowering of the minimum threshold to 101 
from 151 AQI for PM2.5 - as they will not be in front of the Board when adoption of the Proposed Regulation 
is considered in the coming months and are, at this point, hypothetical. Instead, this letter will focus on the 
issues contained in the present text of the Proposed Regulation. 
 
As an initial matter - we appreciate the Division’s changes to the Proposed Regulation from the text of the 
Emergency Regulation, which we view as helpful overall in keeping this regulation more feasible and 
practicable for businesses both large and small. In addition, we would like to thank the Division further for 
making available a “redlined” version online. Of note, we are particularly appreciative that a number of 
improvements to the language of Appendix B which we had requested were implemented. Also, the addition 
of an emergency exemption will help this regulation remain applicable while not interfering with first 
responders during wildfire season. 
 

I. Changes Contained in the Proposed Regulation Regarding Enclosed Structures 
 
One particular change may require a future adjustment - section (a)(2) - regarding the exemption for 
enclosed structures and vehicles. To be clear - we appreciate the change to recognize the businesses that 
must, as part of allowing commerce, open and close their doors. This new language - “kept closed except 
when necessary to open doors to enter or exit” - is a good improvement. However, it still fails to capture all 
of the workplaces in the state. For example, it excludes businesses where commerce is not conducted via 
doors – such as drive-through food or coffee businesses. Those businesses must open and close what 
otherwise might be considered a “window” in order to conduct business – and should be encouraged to do 
so, as such transactions involve minimal air exposure to both participants. In addition, such openings may 
provide necessary ventilation in the manufacturing context. Similarly, it fails to consider businesses who 
have roll-up doors with plastic curtains (PVC curtains), such as warehouses or others who must open and 
close access points as part of their workflow, permit regular traffic or even vehicular traffic.  We hope that 
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this can be considered and addressed in the anticipated revision of the Proposed Regulation (which has 
been discussed as the “3.0” version). 
 

II. Immediate Concerns Regarding the Supply of N95 Respirators 
 
In light of the present worldwide shortage of N95 respirators due to COVID-19, the Proposed Regulation 
may cause businesses to compete with the medical field to acquire N95 respirators in preparation for a fire, 
or to re-stock mid-fire. This risk is only amplified because many businesses and citizens were urged to 
donate N95 respirators to the front-line workers and did so gladly. That conduct was commendable and 
appropriate, given the extreme circumstances we face. However, those employers now must consider how 
to re-stock, and, when a fire occurs, how to re-supply after a fire.  Assuming they can purchase N95 
respirators, they will face increased costs to repurchase such supplies due to the worldwide shortage of 
such equipment. 
 
We do not raise these concerns in order to ask that the Proposed Regulation be delayed and the emergency 
regulation allowed to expire – but instead to urge the Division and the Standards Board to keep in mind the 
potential competition, the increased cost, and the feasibility issues which businesses will face in attempting 
to purchase (or re-purchase) required N95’s in the coming months. There is no easy solution to this situation 
– but for the health of our state they must be considered.  
 

III. Longstanding Issues That Remain in the Proposed Regulation 
 
As was acknowledged by Cal/OSHA Standards Board members at the adoptions of the initial emergency 
regulation – this regulation is not perfect.  It yet contains ambiguities and substantive issues and will require 
subsequent revisions in the so-called “3.0” version. We look forward to collaborating with DOSH as soon 
as possible to address these long-standing areas of concern. In the interest of brevity, they will only be 
briefly re-iterated in this letter. 
 

A. Concerns Regarding Scope 
 

1. The Proposed Regulation Remains Vague Regarding its Trigger 
 
The Proposed Regulation is triggered by two factors: (1) an elevated AQI and (2) when “[t]he employer 
should reasonably anticipate that employees may be exposed to wildfire smoke.”  As we have noted in 
previous comments – the second prong of this standard is so vague as to leave businesses with no clarity 
regarding when the regulation goes into effect. Wildfires are always possible in California – which would 
seem to render it inevitably triggered. Moreover, upon seeing an AQI increase, if a business attempted to 
verify whether a wildfire is occurring nearby, there must be an objective manner in which to do so. How can 
an employer determine the causes of the AQI rise? Even in the ideal situation (smoke is visible nearby on 
the horizon), how is an employer to verify that such smoke is caused by a wildfire in particular?  We are 
aware that the Division is mindful of this concern and has searched for a third-party source that is presently, 
or can in the future, identify wildfires and broadcast that information. We appreciate this attention. We 
continue to hope that an objective trigger can be identified and issued by a single authority, so that 
businesses are not forced to monitor a variety of AQI sites (which may calculate AQI differently as discussed 
below), and also guess whether the increase in AQI is caused by a wildfire. 
 

2. The Proposed Regulation’s Terms Regarding Vehicle Air Filtration Are Not 
Practical to Apply 

 
The Proposed Regulation requires that employers “ensure” windows and doors of vehicles (that have air 
filtration) are kept closed in order to be exempt from this regulation. This requirement simply isn’t feasible 
because employers cannot “ensure” that vehicle doors and windows are kept closed - making this 
exemption moot. For example, even after undergoing potentially expensive upgrades to guarantee every 
vehicle in their fleet has air filtration, employers cannot “ensure” that employees will not - on a hot day when 
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the AQI for PM2.5 has hit 160 – open a window, despite advisements to the contrary. Thus, an employer 
might not provide an in-vehicle employee an N95 mask, because the employee was not supposed to be 
outdoors / out-of-vehicle less than one hour per shift, therefore making them exempt from the regulation. 
However, should the employee choose to open a window, has the employer failed to “ensure” they were 
closed?  Because there is no way to “ensure” this does not occur, the exemption, as drafted, appears 
unusable for businesses, who will have to provide the protective gear regardless. 
 

B. The Proposed Regulation Remains Vague Regarding the Amount of N95 Respirators that a 
Business Must Stockpile 

 
In addition to the shortage concerns highlighted above, the Proposed Regulation also is problematic 
because it is vague as to the number of N95 masks an employer should stockpile to assure that they are 
in compliance.  Here, because the duration and frequency of wildfires in a given area (and the direction the 
wind will blow the resulting smoke) is impossible to forecast, employers across the state have no clear 
barometer for how many N95 respirators they should stockpile going into the summer to ensure they are in 
compliance. 
 

C. The Proposed Regulation Should Allow Other Options for Measuring AQI 
 
As presently drafted, the Proposed Regulation’s section (c) – Identification of Harmful Exposures – provides 
that an employer may determine whether the AQI for PM2.5 is below 151 via an identified list of methods, 
including checking the AQI from a government body ((c)(1)/(2)), or measuring at the worksite ((d)(3)). This 
present language does not authorize (and therefore effectively prohibits) utilizing air quality monitors which 
are closer to the worksite than a government monitor, but not literally on the worksite, because there is no 
provision allowing a business to utilize such nearby monitors.  
 

For example, AB 1647 (2017-2018) required installation of air quality monitoring devices at refineries 
in California. Though these monitors may be closer to the worksites than the AQI monitors feeding the 
permissible websites, these monitors are presently not permissible to use to determine the AQI for 
purposes of this regulation. 

 
In order to allow businesses to utilize existing air monitoring tools that are already in place, we ask that 
section (d) of the Discussion Draft Rule be amended as follows: (changes in red) 
 

(3) Measure PM2.5 levels at, or within a reasonable proximity of, the worksite and convert the 
PM2.5 levels to the corresponding AQI in accordance with Appendix A.  

 
Or, alternatively, we propose adding the following subsection:  
 

(4) Obtain air quality data from air quality monitoring devices within a reasonable proximity of the 
worksite and, if necessary, convert the PM2.5 levels to the corresponding AQI in accordance with 
Appendix A. 

 
D. The Proposed Regulation’s Reliance on AQI, Instead of the More Commonly Used PEL 

System, Creates Systemic Problems Within the Regulation 
 
The use of AQI itself is problematic as a barometer for the Proposed Regulation – though we appreciate 
the desire to tie the Draft Rule’s jurisdiction to some objective measure of air conditions at the site. On a 
technical level, AQI is not measured over a time-weighted 8-hour average, as with the Permissible 
Exposure Limits (PEL) traditionally used by Cal/OSHA in other areas, which creates additional consistency 
issues. This creates issues with using it for smoke enforcement, as an AQI is calculated based on a rolling 
average of exposure and assumes 24-hour exposure in the crafting of its thresholds. In contrast, PELs are 
focused on the actual exposure which the employee will face, taking into account duration and intensity, 
making PEL a more suitable and safer measurement. 
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As we have discussed with the Division, AQI also presents practical issues. First, different entities use 
different calculations to determine the AQI in a given area, resulting in a possible situation where the 
triggering threshold of the Proposed Regulation – 151 AQI for PM2.5 - is met under some calculation 
methods, but not others. In addition, certain regions may have no operating sensors during emergencies 
where smoke is pervasive, making the determination of whether the AQI is above 500 potentially 
problematic. 
 

E. The Proposed Regulation’s Emphasis on the Hierarchy of Controls Is Infeasible 
 
We remain concerned about the use of an unrealistic “hierarchy” structure. The hierarchy proposed in 
Subsection (f) is inherently problematic because it is impossible to calculate relative feasibility of different 
control measures in the context of wildfires. Whereas the prioritization of engineering and administrative 
solutions is workable with known or predictable hazards, wildfires are inherently an unexpected event, 
which persists for an unknown duration – depending on firefighting resources and weather conditions.  
These unknowns – frequency of occurrence, location, intensity, duration – make even calculating whether 
an administrative or engineering control is “feasible” an impossible task. For example, how can an employer 
compare the relative costs and benefits of constructing a sealed tent over a worksite when the employer 
cannot know how long it will be needed, or which worksite would need the tent?  And, once a wildfire has 
commenced, how can an employer do such feasibility calculations without knowing how long the wildfire 
will last? Simply put, there are too many ambiguities for this sort of comparison of feasibility – and, as such, 
it should not be included in the regulation. 
 
In addition, we are concerned that – in many of the primary outdoor situations which the Discussion Draft 
Rule is intended to cover – administrative and engineering solutions are facially inapplicable. Administrative 
solutions (such as relocating work) are not feasible in industries where the work simply cannot be moved. 
Construction must take place at the construction site. Amusement parks cannot be relocated. Agricultural 
work must be done in the field. Rest breaks are similarly of unclear value in a smoky environment and 
transporting a worker away from smoke is similarly infeasible when the worksite is outdoors and not 
necessarily near any indoor environment. As to engineering solutions – building a tent or some similar 
apparatus over a moving group of workers (common in agriculture) is facially absurd. Because both 
engineering and administrative controls appear to be commonly infeasible in the outdoor context, we urge 
that they should not be given priority over respiratory protective equipment – as demonstrating their 
infeasibility is a burden on employers that simply is not necessary. Instead, we believe the only feasible 
solution is that all solutions – engineering, administrative, or respirators – be given equal status. 
 

F. The Present Cost Estimates Appear Inaccurate 
 
The present estimate contained in the Notice of Public Hearing appear to grossly understate the compliance 
costs for businesses in California.  Given that N95 respirators are virtually impossible to purchase presently 
due to international shortages, the assumption of 75 cents per respirator, per employee,1 seems inaccurate 
even based on circumstances prior to COVID-19, and certainly inaccurate now.  Moreover, the assumption 
that only 72,000 employers will be affected seems low, given the increasing duration and intensity of 
wildfires. These inaccurate cost estimates are concerning because they, and other future estimates which 
may share the same apparent inaccuracies, create the risk that a burdensome regulation may be viewed 
as without cost.  In that case, the Standards Board will not have the proper information to assess the costs 
of the regulations it considers – which can only lead to uninformed conclusions. 
 
In closing – despite these long-term concerns, we look forward to working to address them in the anticipated 
3.0 regulation, so that California’s employers and employees will be protected by a regulation that is clear 
and feasible. 

 

1 https://www.dir.ca.gov/OSHSB/documents/noticeMay2020-Protection-from-Wildfire-Smoke.pdf 
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Sincerely 
 
 
 
 
Robert Moutrie 
California Chamber of Commerce 
 
African-American Farmers of California 
American Composites Manufacturers 

Association 
American Forest & Paper Association 
American Pistachio Growers 
California Association of Joint Powers 

Authorities 
California Association of Sheet Metal and Air 

Conditioning Contractors National 
Association 

California Attractions and Parks Association  
California Broadcasters Association 
California Business Properties Association 
California Citrus Mutual 
California Construction and Industrial Materials 

Association 
California Cotton Ginners and Growers 

Association 
California Farm Bureau Federation 
California Forestry Association 
California Framing Contractors Association 

California League of Food Producers 
California Manufacturers & Technology 

Association 
California Professional Association of Specialty 

Contractors 
California Restaurant Association 
California Retailers Association 
California Strawberry Commission 
California Waste Haulers Council 
California Winegrape Growers 
Construction Employers’ Association 
Farwest Equipment Dealers Association 
Flasher Barricade Association 
National Elevator Industry Inc. 
Nisei Farmers League 
PCI West – Precast/Prestressed Concrete 

Institute - West 
Residential Contractors’ Association 
Western Agricultural Processors Association 
Western Growers Association 
Western Steel Council 

  
Copy:    Eric Berg eberg@dir.ca.gov 

Amalia Neidhardt aneidhardt@dir.ca.gov 
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